AMERICAN NURSES ASSOCIATION

IN THE MATTER OF:

DISCIPLINARY CHARGES AGAINST
APPEAL OF THE HEARING PANEL
THE NEW YORK STATE NURSES DECISION OF DECEMBER 14, 2011

ASSOCIATION.

PRELIMINARY STATEMENT

The New York State Nurses Association (“NYSNA”) apfs from the
decision of the hearing panel (the “Panel”) appadrity the American Nurses
Association (“ANA”) to consider charges filed in ember 2011 against NYSNA. On
December 13, 2011, the Panel suspended NYSNA's AdAbership for a one-year
period based solely on NYSNA's decision to appdirite Pinkham, who also serves as
the Executive Director of the Massachusetts NuAss®ciation (“MNA”), as NYSNA's
Interim Executive Director. The Panel determineat NYSNA had engaged in “dual
unionism” by hiring Ms. Pinkham.

The Panel’s decision was incorrect as a mattemwfdnd unsupported by
the evidence presented at the hearing on DecembEné&re is not a shred of evidence
that MNA and NYSNA are rival labor organizationisetAssociations have co-existed
peacefully for decades, and MNA has never attemjatedid NYSNA or sought to
represent any nurses in New York. Additionallytwithstanding the naked speculation
by the Panel to the contrary, the temporary app@nt of Ms. Pinkham was not

designed to undermine or impact the relationshtpréen NYSNA and ANA. Indeed,
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NYSNA has sought to maintain that relationship,le/tine ANA has taken steps,
described more fully below, to destroy it.

Nevertheless, in an effort to resolve this dispMs, Pinkham has advised
NYSNA that if ANA agrees to dismiss the chargesiagfaNYSNA, lift the suspension
retroactive to December 13 and notify NYSNA’s mensiibat it has done so, she will
resign from her position at MNA while she servetNYSNA'’s Interim Executive
Director. Ms. Pinkham’s offer to resign from MNAauld dispel any genuine concerns
that ANA might have about Ms. Pinkham’s simultar@employment with MNA and
NYSNA. If, however, ANA chooses not to accept ttisnpromise, which would
eliminate the entire sole rationale in the Panglial unionism decisiohthen, for the
reasons set forth below, it should overturn theePsudecision and rescind the
suspension.

In addition, even if the ANA Board decides to affithe Panel's decision,
it should, at a minimum, modify the penalty the &amposed on each and every one of
the more than 37,000 individual members of NYSNe basis for the Panel’'s remedy,
which strips every individual NYSNA member of alNA benefits, educational and
otherwise, was its incorrect determination thaiaid no choice but to impose such a
penalty. To the contrary, ANA’s disciplinary paés vested the Panel, and now vest the
ANA Board of Directors, with broad discretion tsfaon a remedy, including a remedy
that would not impose what, respectfully, is tandamt to collective punishment on the

entire NYSNA membership.

! Any reference to Steve Toff as a basis for thd do@nism charge is baseless, as
Mr. Toff had stopped working for NNU and receivemlgompensation from NNU in
connection with the NYSNA election. No evidencehe contrary was presented at the
hearing.



It is obvious that the charging parties have pulf&tA into an internal
political dispute at NYSNA, a dispute prompted bg bverwhelming election victory of
a slate of candidates who, together with their misant supporters on NYSNA's Board
of Directors, now constitute a more than two-thinaigority on the Board. The
opponents of the new majority have challenged kbetien in federal court —
completely unsuccessfully — before the United St&tepartment of Labor, and now
before the ANA. However, as the Panel acknowledgets decision, such internal
political election disputes are not within ANA’srisdiction. Indeed, ANA’s intrusion
into NYSNA's internal politics, like its second-geseng the NYSNA Board’s decision
about which Executive Director to hire, is unsupgble under ANA'’s federated model,
which supposedly respects the autonomy of its Goestt Member Associations
(“CMASs”).

Several procedural issues surrounding this mattest mso be addressed.
First, NYSNA’s members, all of whom have lost regametational and other rights in
ANA, have been denied basic due process rightshwiildA, as a labor organization
under the LMRDA, must afford them. Notably, it &aps that ANA retained and may
have paid for counsel from the ANA General Courssiimer law firm to prosecute the
charges against NYSNA. At the same time, ANA Gah€ounsel acted as an advisor to
the Panel, and presumably the General Counselteofill also act as an advisor to the
Board on this appeal. Assisting both the proseaitthe charges and the supposed
neutral decision maker would, of course, run atdlasic due process principles
enshrined in the LMRDA. Accordingly, we requesttANA disclose whether it

retained and/or compensated counsel to represeghtirging parties.



Second, at the inception of this case, NYSNA agkied whether any
supervisory members on ANA’s Board will be partatipg in this appeal. To date, ANA
has failed to respond. Again, NYSNA requests camdtion that no statutory supervisor
will participate in the consideration or resolutioithis appeal.

Third, there are several ANA Board members who atsdNYSNA
members — including the NFN President — who ardraeéprotagonists in the internal
political strife in NYSNA. NYSNA requests confirti@an that no NYSNA members will
participate in the consideration or resolutionto$ tappeal.

Fourth, the members of the Panel who also sit oA’AMBoard, having
already decided this case once, can hardly sihpartial decision-makers on appeal.
NYSNA requests confirmation that no members ofRhael will participate in the
consideration or resolution of this appeal.

Finally, immediately on the heels of the Panel’'sisien, and after
denying NYSNA's request to stay the Panel's deaismsuspend pending the
determination of the Board on appeal, ANA did almgito NYSNA’'s members — in
violation of a 2008 Agreement between ANA and NYSNAsuggesting that NYSNA'’s
members join another CMA and advising them to defrearefund of the dues that
NYSNA pays to ANA. This conduct calls into questidNA'’s ability to now sit as a
neutral appellate body that will afford NYSNA arfand impartial decision.
Additionally, ANA's offer of the individual membeption to NYSNA’s members, as
well as use of NYSNA'’s mailing list, violate the@®Agreement. Accordingly, ANA

must cease and desist from utilizing NYSNA's prefary information, including



NYSNA'’s mailing list, for the purpose of contactifny SNA’s members for the above-
described or any other purpose.

STATEMENT OF THE CASE

The charges of dual unionism were brought by séWY&NA members,
including two plaintiffs who are suing NYSNA in fedal court on the same grounds as
those raised in the charges. The charges primgipahsist of a potpourri of attacks
levied at the winning candidates in NYSNA's recelaction and their supporters. ANA
is well aware of the undisputed facts in the litiga:

1. The winning candidates in the recent election were
overwhelmingly elected by the NYSNA membership;

2. These candidates and their incumbent supportelY@NA'’s
Board of Directors now constitute a two-thirds nmayjoof the Board;

3. On October 13, 2011, Judge Richard Sullivan ofuhiged States
District Court for the Southern District of New Yoruled that the prior Board of
Directors, who are supporting the charging patie®, had violated NYSNA'’s bylaws
by failing to declare and seat the winning candigat

4, Judge Sullivan ordered the former Board to adheMYSNA's
Bylaws and seat the winning candidates;

5. On October 26, 2011, Judge Sullivan ruled thaptia Board
members were in contempt of court for failing tangdy with his order; and

6. Only after the Court found the former Board gudfycontempt did
they finally defer to the overwhelming and undigalithoice of the NYSNA

membership and seat the winning candidates.



7. On December 13, 2011, the day that the ANA HedPagel
sustained the charges here, the United States Goappeals for the Second Circuit of
New York denied the prior Board’s request to stagge Sullivan’s order.

The Panel conducted a hearing on December 5, ZDi4 .charging
parties were represented by an attorney, JustitirKigavhom NYSNA understands is
one of ANA’s outside attorneys, working at the femfirm of the ANA General
Counsel. NYSNA believes that Mr. Keating was congaged by ANA for such
representation. ANA'’s disciplinary rules do nobyide that charging parties are to be
provided with counsel at ANA'’s expense, or thatrgiray parties will be provided with
counsel that represents ANA. The notion that AMfaimed and paid for the charging
parties’ counsel and, at the same time, purpors# s a neutral body on this appeal, is
fanciful.

In any event, the hearing testimony focused ors#imee dispute over
NYSNA'’s election and actions subsequently takethieyBoard that have been and
continue to be addressed by both the United SEeartment of Labor and Judge
Sullivan. Thus, charging party Donna Florkewieghp is a plaintiff in a lawsuit
brought against NYSNA that is also before Judgdiv&u, when asked what the charging
parties were seeking from ANA by bringing the clesrggainst NYSNA, testified that:

Ultimately we are hoping for a rerun election. Bstfar as
the ANA, we just would like your acknowledgemeraith
these board members obtained their seats wrongiotly

that they are acting in ways injurious to NYSNA dhd
ANA. We are not seeking expulsion by any means.

Hearing Transcript at 26.
By decision dated December 14, 2011, the Panetrdeted that NYSNA

had engaged in dual unionism by hiring Ms. Pinkharserve as interim executive

6



director. The Panel based its decision on prisputies between NNU and ANA, none of
which had anything to do with Ms. Pinkham, MNA,NMYSNA. Nevertheless, the Panel
concluded that it did not have to wait for Ms. Fiakn to take steps to undermine the
ANA, and that it was reasonable to conclude thatethvas something inherently
dangerous about the fact that, in her capacitptasim executive director, Ms. Pinkham
might misuse information for the benefit of MNANNU, to the detriment of NYSNA.

The Panel did not consider that Ms. Pinkham, aduiary under both
federal labor and New York corporate law, owesladiary duty to NYSNA that would
preclude the use of NYSNA information for the bénef another organization. In
addition, Ms. Pinkham’s employment contract with SIYA provides, among other
things, that Ms. Pinkham owes a duty of loyaltf\t6SNA.? The Panel also made
certain incorrect factual determinations, includihgt Ms. Pinkham did not have an
email address for NYSNA business. In fact, MskRam does have a NYSNA mailing
address, telephone number, and email address.

The remedy chosen by the Panel was a one-yearrgispef NYSNA as
an ANA affiliate. The Panel also determined timalividual members would not be
entitled to any ANA benefits, educational or othisev The Panel claimed that it was
obligated to impose this collective punishmenttmmentire NYSNA membership,
notwithstanding that the ANA'’s disciplinary poliexpressly vested the Panel with
extraordinarily broad remedial authority. In pautar, the disciplinary policy provides
that the Panel is authorized to impoaay other appropriate penalty or action.”

(Hearing Exhibit A) (emphasis added). In shorereif the dual unionism determination

2 Upon request, NYSNA will provide ANA with a copy bls. Pinkham’s
employment contract, subject to appropriate contfidéty protections.



was meritorious, and it certainly is not, the Paimelld have chosen not to impose a
remedy directed at each and every one of NYSNA'sentioan 37,000 individual
members.

ARGUMENT

NYSNA Has Not Engaged in Dual Unionism

The Panel erred in determining that NYSNA engagedlial unionism.
The sole basis for the determination was that &éve Board of Directors hired Ms.
Pinkham on an interim basis, and that Ms. Pinkhethe CEO of MNA, which in turn is
an affiliate of NNU. At the threshold, MNA and NX@& are not are not rival labor
organizations. They never have been, and thegareow. Indeed, the Panel
acknowledged that there was no evidence that tiwyredected Board or Ms. Pinkham
was seeking to substitute MNA as the bargainingasgntative for a single NYSNA
member. MNA has never sought to represent nursBgw York. And Ms. Pinkham
has spent the better part of her tenure at NYSIgAtiing to conclude collective
bargaining contracts for more than 15,0000 NYSNAmers — contracts that the prior
administration had failed to close before beingedabut of office.

The Panel’s decision was premised on the strainddmthat comments
made by Ms. Pinkham in the past, coupled with piisputes between MNA'’s parent
NNU and ANA affiliates other than NYSNA, is evidenthat the newly elected Board
seeks to disaffiliate from ANA. In fact, NYSNA iaking no steps to disaffiliate from the
ANA. And the fact that Ms. Pinkham may have begtical of ANA in the past does not

establish the contrary.

% The fact that Ms. Pinkham has been critical of AliAhe past — a matter well
within an individual’s free speech rights — does, @3 a matter of law, establish dual
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Moreover, Ms. Pinkham’s employment contract with YA sets forth
the duty of loyalty she owes to NYSNA. The empl&nrhcontract supplements the
fiduciary obligation she has to NYSNA under feddahior and New York State
corporate law. And it was simply improper for fhanel to have presumed that Ms.
Pinkham will violate her employment contract, atstand federal law, and act in the
interest of MNA or NNU; indeed, her actions to dateworking tirelessly to complete
NYSNA'’s collective bargaining agreements — have destrated precisely the opposite.

The Panel, while acknowledging that it had no ewagethat Ms. Pinkham
or the newly-elected Board had taken any stepsdemnmine NYSNA's relationship with
ANA, nonetheless determined that it could act prgeraly to suspend NYSNA and
cause injury to more than 37,000 nurses. The Rhrel a strained and erroneous
analogy between the circumstances in this cas¢hasé involving an internal dispute
between the governing board of directors of the &laNurses Association (HNA) and a
programmatic unit of the HNA known as the Colleet®Bargaining Organization (CBO).
The CBO sought to hire members of the Californiagda Association even though it did
not have the authority to do so under the HNA bgland even though a special master
had been appointed by a federal court solely tegothe HNA'’s daily operations,

including hiring and firing employees. In contrastthis case there is no dispute

unionism. Similar circumstances were directly @dded by the court itocal 1199 v.

Retail, Wholesale and Department Sore Union, 671 F.Supp. 279 (S.D.N.Y. 1987). In

that case, as is the case with ANA'’s Bylaws hdre parent union’s constitution
addressed the procedural steps that would be ragdes an affiliate to disaffiliate. The
court found that the expulsion of members for adtiog disaffiliation under such
circumstances violated their membership rights uiidée | of the LMRDA. Succinctly
stated, the court found that where a union congirtipermits disaffiliation, taking action
against members who seek disaffiliation violatesftee speech rights that such members
have under the LMRDA. In any event, as stated, Ritskham has said or done nothing

to promote NYSNA'’s disaffiliation from ANA.



between NYSNA'’s Board of Directors and any subcathrNYSNA body. It is
undisputed that NYSNA'’s Board of Directors has dbsolute authority under the bylaws
to hire Ms. Pinkham. ANA's interference with thedd’s decision, particularly under
ANA’s federated model, where CMAs are purportedipraed autonomy to run their
own affairs, is unsupportable.

[l. Ms. Pinkham'’s Offer to Resign From MNA

As stated, in an effort to resolve this disputel aatwithstanding
NYSNA's position that they have not engaged in duabnism, Ms. Pinkham has
offered to resign her position at MNA if the susgien is lifted immediately and
retroactive to December 13, if all charges agd\WENA are dismissed, if appropriate
notice is provided to the NYSNA membership, andriiationship between the parties is
restored to the status quo. Ms. Pinkham’s godd fafer should settle this matter and
permit the parties to move forward and focus omideds of the membership.

I, The Remedy is Flawed

The ANA bylaws vested the Panel and vest the ANArB®f Directors
with unfettered remedial discretion. Simply pte Panel was misguided in its
determination that it was required to impose a ynibat denies ANA benefits to each
and every NYSNA member. Should the ANA Board cledtmsuphold the Panel’s
factually and legally baseless decision on duabmisim, it can, and it should, exercise
appropriate discretion and fashion a remedy thas ¢t impact on the individual
members of NYSNA. At a minimum, an appropriateydred remedy should be
fashioned as a matter of simple decency and re$meitte individual NYNSA members
who have nothing at all to do with the internalippcdl dispute underlying these flawed

charges.
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CONCLUSION

ANA should dismiss the charges for the reasons set forth above.
Alternatively, ANA should exercise appropriate discretion and tailor a remedy that does
not unfairly impact on the entire NYSNA membership.

Dated: January 17, 2012

New York, New York /

Susan Davis

Bruce Levine

COHEN, WEISS AND SIMON LLP
330 West 42" Street

New York, NY 10036

(212) 563-4100
sdavis@cwsny.com
blevine@cwsny.com

Attorneys for Plaintiffs
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